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Protecting the Family Home 

 
“Mom’s going into a nursing home and she 

wants to transfer her house to me.  For a dollar.  
Can you help?”   So began my elder law practice.  

 
Protecting the home is one of the greatest 

concerns my clients have when facing long-term 
care.  Not only is the home often the asset with 
the greatest financial value, but it carries with it 
great personal significance as well.  Many of my 
clients have lived in the same home for decades, 
and it’s where they raised their children.  For 
some, the home is where they have lived their 
entire lives. It represents comfort, security, and 
independence, and it can be traumatic to have it 
put at risk if they or their spouse needs long-term 
nursing care.   

 
When illness or disability makes it 

impossible to live independently, the thought of 
having to leave home to move into an assisted 
living or skilled nursing facility is naturally 
disturbing.  Many people are also worried that if 
they need long-term care they will have to sell 
their home to pay for it, until they become 
financially eligible for Medicaid (the government 
program which pays for healthcare for the poor). 
Well-meaning friends and relatives may suggest 
taking steps to “protect” the home, such as putting 
it into a child’s name, with the belief that without 
such steps the home would be lost.    

 
Many years ago, when my office did a lot 

of real estate work, it was not unusual for aging 
parents to come in with the request to transfer 
their home to a child (often for one dollar) “so the 
nursing home won’t get it.”  Researching the laws 
regarding such transfers of assets and Medicaid 

eligibility is what began my career as an elder law 
attorney.   (And, by the way, it’s not the “nursing 
home” that takes the house.  Rather, houses are 
lost in such cases as the result of an “estate 
recovery” claim by the Pennsylvania Department 
of Public Welfare after a Medicaid recipient has 
died.) 

 
I learned that the home is considered an 

“exempt resource” and does not have to be sold in 
order for a person to become eligible for Medicaid 
to pay for long-term care.  However, after the 
person’s death, the state will have a claim against 
the estate for any Medicaid payments made for 
long-term care.  This is called “Medicaid estate 
recovery.”  If the home is part of the estate, it will 
likely have to be sold to pay off the debt to the 
state.  There are ways to prevent this, however, 
and we often work with people to protect their 
homes from Medicaid estate recovery.   

 
In helping clients stay at home as long as 

possible and protect their home, we typically 
consider the following issues: 

  
Is it possible to receive care at home?     

 
Over the past several years, opportunities 

to receive long-term care in the home have 
increased.  For seniors who are financially eligible 
(countable assets less than $8,000 and monthly 
income less than $1,869 per month), the “PDA 
Waiver” program provides care in the home paid 
for by Medicaid.  In many ways this is a “win-win” 
situation:  virtually everyone would prefer to live in 
their own homes for as long as they can, and it 
costs the state less to provide care at home than 
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in a nursing facility.  While the Medicaid PDA 
Waiver program does not provide 24-hour care, it 
can be of great assistance for seniors who can be 
partially independent or who have family or friends 
who can help as caregivers 

 
I work with my clients to help get them 

eligible for Medicaid while protecting a significant 
part of their life savings which would otherwise 
have to be spent paying for their care.  It is 
important to identify ways to make the home 
better suited for those facing disability or age-
related frailty.  From something as simple as 
installing grab-bars in the bathroom to an 
extensive renovation, these steps can be a good 
investment for people who wish to remain at home 
for as long as possible.  Many of my past articles 
have discussed these various techniques (gifting, 
annuities, no-penalty spend-down, etc.).   

 
What is the family situation? 

 
This is always a key question.  For married 

couples, when one spouse enters a nursing home 
and the other spouse continues to live at home, 
the house can usually be protected from Medicaid 
estate recovery altogether.  We have our clients 
take some additional protective measures, such 
as putting the house into the sole name of the 
“community spouse.” In this way, if the spouse at 
home passed away first, the house would not end 
up belonging solely to the spouse in the nursing 
home (and then subject to Medicaid estate 
recovery).  And for the same reason, we have the 
“community spouse” change his or her Will so as 
not to leave everything to the institutionalized 
spouse. 

 
How best to transfer the house? 
 

In some cases, especially when the elderly 
client is single, in order to protect the home from 
Medicaid estate recovery it does need to be 
transferred to a child or other loved one.  
However, even in these situations I do not have 
my clients transfer it outright.  Once the home is 
owned entirely by a child, it is subject to 
attachment by the child’s creditors, the claims of a 
divorcing spouse, bankruptcy, drug and alcohol 
problems, the child’s death.  Protecting the 
security of my clients is very important, and that is 
why I do not have an elderly parent transfer the 
home entirely to a child or children.    

  

Also, transfers of assets result in a period 
of ineligibility for Medicaid.  Under the new 
Medicaid law, a transfer of a house worth 
$100,000 would result in a period of ineligibility of 
about fifteen months, but this period does not 
even start to run until the senior is in the nursing 
home and “otherwise eligible” for Medicaid, 
meaning that he or she has no money left to pay 
for any care!  Because any transfers of assets 
within five years of applying for Medicaid have to 
be disclosed on the Medicaid application, it is 
extremely risky to make large transfers of assets if 
nursing home care could be needed within the 
next five years.  

 
One way to help reduce these risks is to 

transfer a “remainder interest” in the home to a 
child or children, rather than full ownership.  With 
this arrangement, the parent keeps exclusive 
control over the home for life, but the home 
passes directly to the child when the parent dies 
without going through the parent’s estate.  This 
not only protects the home from the child’s 
creditors for as long as the parent is alive, but also 
protects it from Medicaid estate recovery.  A 
transfer of a remainder interest will still result in an 
ineligibility period for Medicaid, but it will be a 
much shorter period than if the entire home were 
transferred outright, making it easier to find ways 
to bridge the gap in Medicaid coverage.  

 
Legal strategies for protecting the home 

vary greatly depending on a client’s situation and 
wishes.  A qualified elder law attorney can identify 
the options that make the most sense for a 
particular client’s situation. 
 
Mark your calendars.   Attorney Scales will be 
speaking at the Caregiver Workshop sponsored by 
Corry Hospice & Home Health on May 31, 2008 at 
the Bracken Room, Corry Higher Ed Counsel 
building, Corry, Pennsylvania. This is an all-day 
event, with Attorney Scales’ presentation scheduled 
for 1:30 p.m.    
 
Kemp Scales, CELA,* is an Elder Law Attorney who 
serves clients throughout western Pennsylvania 
from his offices in Erie, Titusville, and Pittsburgh.  
He frequently makes presentations to professional 
and civic groups.  If you would be interested in 
having attorney Scales speak to your group, please 
contact us at toll free at (888) 827-2788  
 
*Certified as an Elder Law Attorney by the National Elder Law 
Foundation as authorized by the Pennsylvania Supreme Court. 


